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Abstract 

This thesis traces the rise and fall of issues related to the constitutional 

recognition of Indigenous peoples on the Australian Government agenda, 

using John Kingdon’s multiple streams approach (MSA) to agenda setting. 

The MSA outlines three independent streams of problem, policy and politics. 

Each stream takes its own course, and intercepts at a “policy window”. If a 

“policy entrepreneur” takes advantage of this intersection of the multiple 

streams, effective policy change can happen. 

 

The problem stream relates to the initial dispossession of Indigenous 

peoples from their land, only formally recognised as a problem within the 

last fifty years. The policy stream includes the various methods to recognise 

Indigenous peoples’ original custodianship of the land – a treaty, 

representation in Parliament or recognition in the Constitution. The politics 

stream includes the thrills and spills of election cycles, budgets and 

programs – the stream where timing is everything. 

 

This thesis argues that the Australian Government has not formally 

recognised its Indigenous peoples as the pre-existing culture before British 

settlement because it has not yet taken advantage of an open policy 

window, as defined by Kingdon (2011). This thesis, through the MSA lens, 

provides an explanation for the high volume of activity, but lack of progress 

on formally recognising Indigenous peoples as the First Peoples of 

Australia. The MSA enables a broad reflection on the phases of Indigenous 

affairs policy since British settlement, and the opportunities in the current 

policy window to recognise Indigenous Australians in the Constitution, in a 

manner appropriate to contemporary Australia. 

 

 

Key words: constitutional recognition, recognise, multiple streams, public 

policy, politics 
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Introduction 

Former Prime Minister (PM) Tony Abbott argued that the First Fleet’s arrival 

in Australia is the defining moment for the nation (Hurst, 2014). Noel 

Pearson − lawyer, founder of the Cape York Institute for Policy and 

Leadership, prominent Indigenous community leader and member of the 

Expert Panel on Constitutional Recognition of Indigenous Australians 

(Expert Panel) − argued that Federation and the establishment of the 

Constitution of the Commonwealth of Australia was a defining moment, that 

gave “negative recognition” to the First Peoples of Australia, in its lack of 

acknowledgement of Indigenous peoples pre-dating British settlement. The 

1967 referendum brought what he refers to as “neutral recognition”, which 

allowed Indigenous peoples to be counted in the census and formalised 

their citizenship. Since then, many Indigenous people have agitated for 

further recognition (Williams, 2013a). Pearson now calls for “positive 

recognition”, for Indigenous peoples to be recognised as the First Peoples 

of Australia in its “founding document” (Pearson, 2011), which provides the 

context for this thesis. 

 

This thesis traces the rise and fall of issues related to the constitutional 

recognition of Indigenous peoples on the Australian Government agenda 

using John Kingdon’s multiple streams approach (MSA) to agenda setting 

(2011). There are many theoretical models of politics or public policy that 

could be used to analyse the recognition debate, but Kingdon’s MSA was 

chosen because it explains policy change over a long period of time, and 

incorporates both public policy theory as well as the political context. The 

MSA contains broad, universal concepts that can be applied to different 

case studies with relative ease (Cairney & Jones, 2015). This thesis not only 

adds to the variety of application of Kingdon’s MSA, but provides an 

explanation as to the high volume of activity, but apparent lack of progress 

on formally recognising Indigenous peoples as the First Peoples of 

Australia. 

 

Kingdon’s MSA outlines three independent streams of problems occurring, 

policy alternatives being developed and political situations taking place. 

Each stream takes its own course, and intercepts at a “policy window”. If a 
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“policy entrepreneur” takes advantage of this confluence of the multiple 

streams, effective policy change can happen. The three streams, windows 

and entrepreneurs will be explained further in Chapter One. 

 

This thesis argues that the Australian Government has not formally 

recognised its Indigenous peoples as the pre-existing culture before British 

settlement because it has not yet taken advantage of an open policy 

window, as defined by Kingdon (2011). The multiple streams of problem, 

policy and politics have not intersected at the right time, and had an 

appropriate policy entrepreneur to advocate and negotiate for the issue to 

reach the top of the Australian Government agenda. This thesis will examine 

policy alternatives, highlighting those implemented at both federal and state 

levels. The thesis will explore close encounters of the multiple streams, and 

offer explanations as to why the policy window closed prematurely with little 

change. 

 

Chapter One explains each stream in the MSA, using different 

contemporary examples to illustrate the components of the streams where 

possible. This chapter discusses the MSA’s application across a broad 

range of policy areas and jurisdictions since its inception in 1984. There are 

various criticisms of the MSA, including its generic applicability, but this is 

also seen as a strength of the approach. Despite the MSA being a broad, 

ambiguous theoretical framework, it is useful because it reflects the 

pragmatic, and sometimes unclear, reality of politics. 

 

Chapter Two reflects upon the historical background of the recognition 

debate. This chapter identifies the multiple streams occurring through the 

nine distinct phases of Indigenous affairs, from British settlement on the 

basis of terra nullius, through to the constitutional recognition attempt of 

1999 and the remaining years of the Howard Government. This chapter 

identifies various policy entrepreneurs, as well as those in positions of 

authority that did not effect change. This journey of change over the 

preceding 211 years sets the context for the current policy window. 
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Chapter Three explains the current policy window, opened by the Apology 

in 2008. Although there has been considerable change and tension in 

federal politics between the Apology in February 2008 and the appointment 

of the Referendum Council in December 2015, constitutional recognition 

has remained a priority for both sides of Parliament, and so the momentum 

for change has remained. The three streams of problem, policy and politics 

will be discussed, followed by a suggested method to couple the streams. 

 

The MSA is a useful model to apply to the complex issues around 

Indigenous recognition in the Australian Constitution. The model allows for 

the independent development of the discovery of the problem, the policies 

developed, and the political context and timing that is shown to be crucial in 

effecting change in Australian federal politics. The MSA enables a broad 

reflection on the phases of Indigenous affairs policy since British settlement 

and the opportunities that exist in the current policy window. 
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Chapter 1: Theoretical framework: The Multiple Streams Approach 

This chapter outlines the central theoretical framework that will be applied 

in this thesis to the recognition of Indigenous people in Australia’s 

Constitution. There are many theoretical frameworks of politics or public 

policy that could be used to analyse the recognition debate. Kingdon’s 

(2011) multiple streams approach (MSA) was chosen because it explains 

policy change over a long period of time and contains universal concepts 

that can be applied to many case studies (Cairney & Jones, 2015). Cairney 

and Jones (2015) argue that the MSA greatly contributes to broader 

theoretical literature as it provides insights into other theoretical frameworks, 

including Cohen, March and Olsen’s “garbage can model of organisational 

choice” (1972) and Downs’ “Issue Attention Cycle” (1972); both of which are 

still relevant today. The MSA is considered a “path-breaking” inquiry into 

agenda setting and remains a policy studies standard (Howlett, 1998, p. 

497; Howlett, et al., 2009, p. 92). 

 

Throughout Kingdon’s four-year study, he interviewed various participants 

in the political process, attempting to understand how and why some issues 

gain considerable attention and others do not. Kingdon identified different 

participants, visible and hidden; referred to various policy processes and 

coined the multiple streams approach to agenda setting. It can be used to 

explain the influence that different participants can have on a policy process. 

It explains why some problems remain unresolved for decades, why some 

sound policies are never implemented and why some less than ideal 

policies are implemented quickly. Kingdon’s multiple streams are the 

problem, policy and politics streams, which travel at different rates and meet 

at what Kingdon refers to as a “policy window” (Kingdon, 2011, pp. 1-20). 

 

Kingdon developed the MSA based on his studies in United States federal 

politics in the health and transport policy areas, however the MSA has been 

applied in at least 65 different countries at multiple levels of governance 

(Jones, et al., 2015) including Canada (Howlett, 1998), Britain and France 

(Zahariadis, 1995), Germany (Zahariadis & Allen, 1995), the European 

Union (Ackrill & Kay, 2011) and Hong Kong (Chow, 2014). The MSA has 

been applied to at least 22 different fields of public policy (Jones, et al., 
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2015) including anti-drug policy (Sharp, 1994), environmental policy (Lober, 

1997) foreign policy (Woods & Peake, 1998) and education policy (Young, 

et al., 2010; Chow, 2014). This thesis adds to the broad variety of 

applications of the MSA, and provides an explanation as to the high volume 

of activity and apparent lack of progress on formally recognising Indigenous 

peoples as the First Peoples of Australia. 

 

There are some criticisms of the MSA’s broad, system-level focus. 

Mucciaroni (1992, p. 466) argued that its perspective is too broad to be 

practically applied, particularly with its lack of attention to specific 

institutional arrangements, such as the structures and decision-making 

processes within organisations. Notwithstanding Kingdon’s argument that 

the MSA does incorporate institutional arrangements, just in different 

terminology, the MSA’s systemic focus can also be considered one of its 

strengths. The MSA is a broad framework explaining high-level concepts 

over long periods of time, able to be tailored to different policy subsystems 

or jurisdictions. This thesis takes advantage of the broad concepts of the 

MSA and provides a high-level analysis of the changes in Indigenous affairs 

policy since settlement. 

 

Another criticism of the MSA is its focus on individual actors (whom Kingdon 

coins “policy entrepreneurs”) and their ability to influence activity in and 

between the streams. Zahariadis (2014) argues that Kingdon provides too 

much detail on the skills of a policy entrepreneur and in doing so the MSA 

loses its ability to generalise. This thesis highlights Kingdon’s strong focus 

on individuals’ influence on the multiple streams. That focus of the MSA may 

not be as useful for the study of political processes, but it is more reflective 

of political reality. 

 

Zahariadis (2014, p. 26) suggests that a key assumption of the MSA is 

ambiguity, or the discretion of interpretation by different participants. 

Kingdon (2011, p. 206) acknowledges that the MSA has “some degree of 

unpredictability”, reflective of the complexity of policymaking, but the 

processes of problem, policy and politics streams are not entirely random. 

Zahariadis (2014, p. 27) argues that ambiguity in many policy subsystems 
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and organisations is derived from the lack of clarity in policy goals. Likely 

due to the high turnover of participants within and between organisations, 

policy goals are not always clearly communicated throughout organisations, 

earning them Cohen, March, and Olsen’s title of “organised anarchies” 

(1972, p. 1). This ambiguity is also unavoidable. 

 

This chapter outlines the five structural elements of the MSA: the streams 

of problem, policy and politics that travel along their own trajectories, 

independent of one another, as well as policy windows and the 

entrepreneurs that take advantage of chance opportunities (Kingdon, 2011, 

p. 88; Zahariadis, 2014, pp. 34-35). The policy window is where the three 

streams meet, providing a limited opportunity for a policy entrepreneur to 

push their “pet solutions” (Kingdon, 2011, p. 165). The temporary nature of 

a policy window and the importance of effective “coupling” can explain 

“…why participants deal with some issues and not others” (Kingdon, 2011, 

p. 196). This chapter explains the characteristics of each stream and its 

importance to the MSA. The key components of the MSA outlined in this 

chapter will then be applied to the recognition debate in the following three 

chapters. 

 

a. The problem stream 

Kingdon (2011, p. 109) argues that “conditions become defined as problems 

when we come to believe that we should do something about them.” The 

problem stream of the MSA categorises the list of issues that will be 

addressed by government. As there is limited space on the agenda, the 

problem stream describes the process by which problems rise on the 

agenda, and how problems can fall. Participants learn of problems through 

various means, such as through indicators, “focussing events” or feedback 

(Kingdon, 2011, p. 90; Zahariadis, 2014, p. 32). These identifying factors 

can help direct government attention to the most pressing issues. 

 

Policy problems emerge from a range of information that provides an 

understanding of the issue at hand. The MSA emphasises the importance 

of indicators in building such a picture. Accordingly, indicators show that a 

condition has changed, and the result or speed of that change could indicate 
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a problem (Kingdon, 2011, pp. 91-92). If a measurable indicator (for 

example, average temperature °C of the capital city) shows changes to an 

extreme level, or changes quickly, this could indicate that there are 

significant issues impacting on the temperature, for example pollution, 

which need to be addressed. These changes can happen over a short or 

long period of time, and are usually subjectively interpreted, with parameters 

that frame the issue in the desired manner. Indicator changes can 

sometimes be overstated by the media, which can exaggerate their effect 

on the policy agenda (Kingdon, 2011, pp. 92-3). 

 

Problems have more chance of being noticed if indicators are accompanied 

by a “focussing event”, such as a crisis, a “powerful symbol that catches on” 

or a personal connection to a policymaker (Kingdon, 2011, pp. 94-5). If a 

crisis occurs, such as an airline crash or disappearance (prominent 

examples include ‘9/11’ or Malaysian Airlines flights MH370 and MH17), this 

could prompt suggestions of a problem in airline safety, air traffic control or 

suspected terrorism, depending on the situation. A powerful symbol, like the 

image of a young boy washed up on a Turkish beach in September 2015 

highlighted the Syrian conflict and consequent refugee crisis, and put 

pressure on the international community to act. If policymakers have a 

personal connection to a situation, they have a vested interest in seeing 

their proposal through, and so use their position to elevate the item on the 

agenda. An example of this is the focus on punishment for drug-related 

crimes in February 2015 in the wake of the two Australian men given the 

death penalty in Indonesia. Deputy Labor Leader Hon. Tanya Plibersek 

argued against the death penalty in Indonesia, using her husband as an 

example of full rehabilitation after a prison sentence for drug trafficking (see 

Plibersek, 2015). 

 

Another factor that contributes to grasping policy problems is the importance 

of feedback. Feedback emerges through interest groups or formal 

evaluation of programs, which can allow government to see if there is a 

problem in the way a program is being delivered (Kingdon, 2011, pp. 100-

1; Zahariadis, 2014, p. 32). This feedback can be provided through formal 

program evaluation, through day-to-day case work from support staff or 
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through complaints and the media. Feedback about government programs 

can provide useful information to policymakers that can contribute to 

changes as required. 

 

The MSA emphasises that while there are many issues in society that are 

problematic, something becomes a policy problem once it is identified that 

change is required (Kingdon, 2011, p. 109). Participants decide that 

something should be changed if the current state violates important social 

values or it stands out compared to other jurisdictions. A situation may 

violate liberal values, but not conservative values, so the government 

ideology would determine the change. Problems can also emerge when 

situations are compared to other jurisdictions, for example the birth mortality 

rate when compared to another country. It is possible to more 

comprehensively understand the magnitude of the problem when it has a 

point of comparison. 

 

Kingdon also described the need to categorise problems (2011, p. 111). 

Framing the problem in one way or another allows people to see the issue 

differently. For example, is homelessness an economic problem or a social 

welfare problem? It is arguably both, but the way it is framed will affect its 

chances of reaching prominence on the government agenda. In an 

ambiguous environment, Zahariadis (2014) argues that policy 

entrepreneurs are very skilled in framing problems in order to manipulate 

government to see the problem from their perspective, and therefore 

approve their policy proposal. The role of policy entrepreneurs is developed 

further in section d. of this chapter. 

 

The agenda is an integral part of the MSA, as it explains the tide of the 

multiple streams. Problems rise on the agenda, but they can also fall 

(Kingdon, 2011, pp. 103-4), as Downs explained in his “Issue Attention 

Cycle” (1972). Problems drop off the agenda because they have been 

resolved, or people have become frustrated and move on to something else. 

Problems also lose prominence if people have become accustomed to the 

new situation. There can also be a form of agenda overload, where many 

difficult problems “crowd the agenda” (Zahariadis, 2014), making it difficult 

Page 16 of 70 



to prioritise and so items drop off the agenda. Lastly, new problems can 

emerge and push former problems off the agenda. If problems are not 

recognised, and solutions introduced to address them, then they are in 

danger of being left unaddressed. 

 

b. The policy stream 

According to the MSA, the policy stream comprises the ideas that emerge 

to address a particular issue (Kingdon, 2011, p. 139). These ideas can come 

from many participants in a policy community — from both inside and 

outside government including bureaucrats, parliamentary staff, interest 

group members or academics — and compete for government attention 

(Kingdon, 2011, p. 117; Zahariadis, 2014, p. 33). These ideas drift between 

participants in the policy community, through speeches, Bills being 

introduced and Inquiries being established, in what Kingdon refers to as a 

“policy primeval soup” (2011, p. 117). Kingdon describes the soup as a 

place where entrepreneurs share ideas to create the right environment for 

change, “get people talking” and “soften up” both the policymakers and the 

public on their idea (2011, p. 129). 

 

The development of policy alternatives is a selection process (Kingdon, 

2011, p. 131). For proposals to be selected out of the “soup”, Kingdon 

argues that they must meet some “survival criteria”. Proposals must be 

technically feasible, acceptable to social values and they must anticipate 

future constraints, including public acceptability and the receptivity of 

politicians (2011, p. 131). Firstly, proposals must not only address the 

problem, they must also be feasible to implement. Secondly, the proposal 

should be acceptable to the social values of the time and political party in 

government. Lastly, the proposal should anticipate any future constraints. 

An effective proposal should be able to be implemented, and continued 

despite a change in economic situation or government. If a proposal is not 

accepted, sometimes it may go through a process of mutation or 

recombination with other familiar policy terms, and then presented again. In 

the context of this study, the current proposed alternative is to recognise 

Indigenous peoples in the Australian Constitution. Other alternatives that 

have been explored to reach the policy goals are Native Title or a treaty. 
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c. The politics stream 

The politics stream is integral to the MSA because it provides the broader 

political, economic and cultural context for decision making (Ackrill, et al., 

2013, p. 873). Events in this broader environment occur independently of 

policy proposals being developed and problems occurring, but can have a 

profound impact on the likelihood of a policy being implemented (Kingdon, 

2011, pp. 145-6). Kingdon identified three major components of the politics 

stream, including the “national mood”, organised political forces and 

changes in administration or legislation. 

 

The “national mood” refers to the public’s attitude towards government or 

government initiatives (Kingdon, 2011, pp. 146-7). Measures of the national 

mood are usually in the form of opinion polls or surveys, often influenced by 

the media. Elected officials access a more localised measure of public 

opinion through communication with their constituents, and bureaucrats will 

often gauge the mood from politicians. This communication process can 

provide insight into the national mood, but Kingdon argues that because all 

parties access the media, they can also be influenced by it (2011, p. 149). 

 

Kingdon refers to “organised political forces” to explain another mode of 

influence in the politics stream (2011, pp. 150-3). Organised political forces 

include interest groups and lobbyists that build pressure for or against a 

particular proposal. These groups will mount pressure on politicians to 

support or prevent an item reaching the government agenda, and can 

greatly affect a proposal’s likelihood of being approved. As Kingdon argues 

“change is aided by a constituency in favour of it, and hampered by the 

absence of such a constituency or by the active opposition of organised 

interests.” (2011, p. 163). 

 

Within government, many factors influence the focus of the agenda, 

including the turnover of key personnel and the constant battle of 

jurisdiction, or “policy turf” (Kingdon, 2011, p. 153). Elections (and party 

leadership spills) bring about a change in the makeup of the parliament, 

ultimately bringing with it a change in priorities. This has been evident in the 
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most recent change of Federal Government, and its subsequent leadership 

spill. Former PM Abbott devoted significant time and attention to Indigenous 

Affairs, but Australia is yet to see if PM Turnbull will have a similar 

enthusiasm for the portfolio and bring about the referendum for 

constitutional recognition of Indigenous peoples. The jurisdiction battle can 

be between various levels of government, electoral boundaries or state 

boundaries. This is particularly relevant in the broader Australian context of 

federation reform, where the original separation of powers between the 

Commonwealth and states is under review (see Australian Government, 

2015). 

 

d. Policy entrepreneurs 

According to Kingdon, policy entrepreneurs play a significant role in 

persuading governments to take up a particular proposal. Policy 

entrepreneurs are individuals or groups who advocate for their “pet 

solutions” by attempting to couple the three streams (2011, p. 123). 

Furthermore, Zahariadis (2014) argues that “they are more than mere 

advocates of particular solutions; they are power brokers, coalition enablers, 

and manipulators of problematic preferences and unclear technology” (see 

also Mintrom & Norman, 2009). Policy entrepreneurs “are willing to invest 

their resources ... to promote a position, in return for anticipated future gain” 

(Kingdon, 2011, p. 179). Entrepreneurs have expertise in the area in 

question, are well connected with other experts, skilled in political 

negotiation and persistent in advocating for their idea. 

 

Policy entrepreneurs can use different strategies to “create an aura of 

inevitability for a proposal” (Kingdon, 2011, pp. 128-9) and couple problems 

and policies together into attractive packages (Ackrill, et al., 2013, p. 873). 

Entrepreneurs will “soften up” a proposal by writing papers, advocating 

through the media and ensuring that the issue is present in every speech 

they make (Kingdon, 2011, pp. 128-9). These strategies “get people talking” 

and can contribute to changes in the national mood to increase a policy’s 

support and likelihood of success. 
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Once a policy proposal is on the government agenda, policy entrepreneurs 

turn their focus to bargaining and compromise (Kingdon, 2011, p. 183). 

Entrepreneurs gain support for their proposal through negotiating with other 

participants, and exchanging support or resources. Entrepreneurs can offer 

a compromised approach to a problem, or detail an incremental 

implementation to make it more appealing to the public. Compromises in 

implementation are usually proposed once a policy concept is approved, 

and there are differences of opinion in how it should be implemented. A 

good example of this is Pearson’s revised approach to constitutional 

recognition, which will be detailed in Chapter Three. 

 

e. Policy windows 

Kingdon argued that “the key to understanding policy change is not where 

the idea came from, but what made it take hold and grow” (2011, p. 72). 

Policy windows can open as a result of a problem being identified or a 

political situation providing an opportunity (Kingdon, 2011, p. 168). Change 

occurs when a policy entrepreneur takes advantage of the opportunity 

provided by a policy window, and hooks a solution to a problem that aligns 

with the political situation (Kingdon, 2011, p. 182). 

 

Policy windows can be predictable, unpredictable, or “spillover windows” 

(Kingdon, 2011, pp. 186-94). Predictable political windows open through 

regular cycles such as elections, which give the opportunity to revise 

priorities (Howlett, 1998, pp. 499-500). Unpredictable problem windows 

generally arise from a crisis or “focussing event”, or the framing of it that 

draws attention to it (Kingdon, 2011, p. 95). A “spillover window” is where 

an issue arises in one policy area, or jurisdiction, which can increase the 

pressure to affect change in another area or jurisdiction (2011, pp. 190-4). 

A recent example of this in Australia is the issue of same sex marriage. 

Many international jurisdictions have passed laws to allow same sex 

couples to marry. Ireland legalised same sex marriage in May 2015 through 

a referendum. Federal Opposition Leader Bill Shorten introduced a 

Marriage Equality Bill on 1 June 2015 (Cth: Parliamentary Debates, House 

of Representatives, 2015), in the hope that this “spillover effect” would 

provide the necessary impetus for change in Australia (Griffiths, 2015). In 
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this instance, debate has been deferred, but the opportunity for it to be 

reintroduced was provided through the “spillover effect”. 

 

 

This chapter has provided an overview of the ambiguous processes by 

which policy change can occur, according to Kingdon’s MSA. The 

independent streams of problem, policy and politics flow along their own 

trajectories, occasionally coupling through policy windows, creating choice 

opportunities, occasionally taken advantage of by policy entrepreneurs. The 

next chapter will describe the main phases of Indigenous affairs policy in 

Australia since settlement, and how they fit into the multiple streams of 

problem, policy and politics, including the influence of some notable policy 

entrepreneurs. 
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Chapter 2: Recognise what? Looking back at the recognition debate 

This chapter will provide a broad overview of the problems, policies and 

political situations relevant to the recognition debate since settlement, 

through the lens of Kingdon’s multiple streams approach. The MSA lens 

provides a useful way to analyse the events of the last 227 years to 

understand the nature of the problem, why it needs to be considered and 

the processes to understand how it could be resolved. While the MSA can 

be a useful reflective tool, it can also provide the framework by which to 

assess opportunities and constraints of the forward journey. 

 

This chapter outlines nine distinct phases of Indigenous affairs since 

settlement and prior to the current policy window, and indicates the events 

within the streams of problem, policy and politics. This chapter also 

identifies past policy windows and the actions that were taken, or 

opportunities missed. Sources for this overview include legislation, 

Australian Government commissioned reports, academic journals, media 

articles and political memoirs, which provide context for the contemporary 

recognition debate in Australia. 

 

The Expert Panel and many other resources contain substantial research 

on the plight of Indigenous recognition, and this thesis does not seek to 

duplicate this research. For a more detailed history of Indigenous 

recognition, see the Expert Panel report, Chapter 1: Historical Background 

(2012), Professors Megan Davis and George Williams’ “Everything you 

need to know about the referendum to recognise Indigenous Australians” 

(2015) and the many other resources used in this thesis. 

 

a. Terra Nullius 

The first phase of this recognition journey involves British settlement of 

Australia in 1788. The events that occurred in this period created what is 

now recognised as the policy problem; the British settled a land that was not 

theirs, without permission. However, because of the lack of ability to 

communicate effectively between the British and Indigenous people, it was 

not recognised as a problem by anyone with the ability to change things. 
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There were no immediate indicators that could tell the settling population 

that there was a problem with their arrival. 

 

The new colony in Australia was established by Captain Arthur Phillip on 

instruction from Britain, tasked to commence a new colonial government 

(Thompson, 2011a). Phillip was instructed on how to manage the convicts, 

cultivate and explore this new land and to protect and maintain friendly 

relations with the Indigenous peoples. Phillip’s instructions did not include 

how to manage the land ownership issues which were to plague this new 

society for hundreds of years to follow (Thompson, 2011a). 

 

Under British law, Britain could take control of a new territory by either 

asking permission, purchasing from inhabitants, by conquest over 

inhabitants or by settling an uninhabited land (Butler, et al., 1995; Expert 

Panel, 2012, p. 22). Even though British settlers acknowledged Indigenous 

inhabitancy, Captain James Cook recorded that he did not believe the 

Aborigines to be a civilised people, did not cultivate the land or have any 

known land ownership structures, and therefore the land was claimed under 

the fourth premise: that the land was not settled. By the time Britain had 

learned of the Indigenous relationship with the land, it was too late to reverse 

the decision. The colony was settled, and would continue under British rule 

(Eklund, 2001). 

 

It follows that ultimately the basis of settlement in Australia is and 

always has been the exertion of force by and on behalf of the 

British Crown. No-one asked permission to settle. No-one 

consented, no-one ceded. Sovereignty was not passed from the 

Aboriginal peoples by any actions of legal significance voluntarily 

taken by or on behalf of them (Expert Panel, 2012, p. 22). 

 

In 1835 Victorian settler John Batman offered to rent some land from the 

Indigenous people, in recognition of their ‘ownership’. Batman entered into 

an agreement (later called the 1835 Batman Treaty) with the Wurundjeri 

elders to rent 600,000 acres of land around Port Phillip (Expert Panel, 2012, 

p. 191). Batman could be considered an early policy entrepreneur of the 
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recognition debate, as he is still the only person to engage in a formal treaty 

with Indigenous people in Australia’s history. Batman’s social values 

allowed him to recognise that the Wurundjeri people had a relationship with 

the land similar enough to ownership. This was not widely recognised by 

the ruling settlers, and then NSW Governor Sir Richard Bourke issued a 

Proclamation to effect that all land must be distributed by the Crown, and 

any person found occupying it without the Government’s permission would 

be considered illegal trespassers. This Proclamation, which declared the 

1835 Batman Treaty void, became the official doctrine of terra nullius 

(Thompson, 2011c). Even if some settlers acknowledged the familial 

structures of land inheritance (confirmed in a House of Commons report on 

Indigenous relations in 1837 (Thompson, 2011c)), the foundations of terra 

nullius insisted that they accept this new rule. Terra nullius legitimised the 

settlement of Australia (Eklund, 2001); something not recognised as a 

problem for at least another hundred years. 

 

b. Protection 

When the British arrived, there was an estimated 300,000 Indigenous 

people living throughout the mainland (Thompson, 2011b). After a hundred 

years of settlement there were an estimated 80,000 Indigenous people. In 

the belief that Indigenous people were headed towards extinction, colonial 

governments introduced policies of protection for this “dying race”; remnants 

of which lasted until the 1970s (Expert Panel, 2012, p. 24). Indigenous 

people were relocated from busily populated areas to reserves and church 

missions on the outskirts of society (Thompson, 2011b). Every aspect of 

their lives was regulated, including food, clothing, marriage, work and even 

freedom of movement (Expert Panel, 2012, p. 26; Davis & Williams, 2015, 

p. 24). Indigenous people were sometimes provided with a basic education 

or used as cheap labour (Thompson, 2011b). This protection policy was 

introduced because the declining population of Indigenous people was 

recognised as a problem, and it was realised that something should be 

done. The colonial governments decided that it was in the best interests of 

both Indigenous people and British settlers to segregate Indigenous people 

and move them on to reserves, controlling every aspect of their lives. 
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c. Federation 

In 1889 then NSW Premier Henry Parkes called for the colonies to unite, 

and in 1901 the Constitution of the Commonwealth of Australia was enacted 

(Davis & Williams, 2015, pp. 12-14). The Constitution only mentioned 

Indigenous people twice: once to exclude them from being counted in the 

census (section 1272), and once to restrict the Commonwealth Parliament 

from making any laws regarding Indigenous people (section 51 (xxvi)3) 

(Australian Government, 2009; Commonwealth of Australia, 2013). The 

responsibility for Indigenous affairs was deferred to the states. Indigenous 

people were not consulted or considered during the drafting of the 

Constitution, and the impact of section 51(xxvi) on Indigenous people was 

not raised at the Constitutional Conventions of the 1890s (Expert Panel, 

2012, pp. 18-9). This lack of recognition of Indigenous people in the 

Constitution has plagued political debate for over a hundred years. 

 

There was no discussion of their exclusion from the scope of the 

power, and no acknowledgment of any place for them in the 

nation created by the Constitution (Expert Panel, 2012, p. 18). 

 

Federation constitutes the beginning of the Commonwealth political stream 

of the recognition debate, and what Pearson terms “negative recognition” 

(2011). The first federal election was held in March 1901, with little clarity 

and consistency on whether Indigenous people could vote. The 

Commonwealth clarified its intentions with the Commonwealth Franchise 

Act 1902, opening the vote to women, and proposed to include Indigenous 

people but was defeated (Davis & Williams, 2015, pp. 22-23). Popular 

opinion determined that Indigenous people did not have the intelligence to 

vote (Davis & Williams, 2015, pp. 22-23). 

 

The creation of the federated nation of Australia and the uniting of the six 

states did not consider the interests of Indigenous people. Not considering 

Indigenous people during the process of Federation and drafting of the 

2 “Aborigines not to be counted in reckoning population” (Commonwealth of Australia, 2013, 
p. 77) 
3 Pre-1967: “The people of any race, other than the aboriginal race in any State, for whom 
it is deemed necessary to make special laws.” (Commonwealth of Australia, 2013, p. 69) 
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Constitution did not violate the social values of the 1890s, so Indigenous 

people continued to be largely excluded from the political affairs of their 

country. 

 

Some participants recognised the problem of the treatment of Indigenous 

people. The first address to the Australian Parliament on Indigenous affairs 

came as early as July 1901 (Summers, 2000). Hugh Mahon, Australian 

Labor Party (ALP) member for Coolgardie WA, moved to establish a Royal 

Commission into the conditions of Indigenous people in northern WA 

(Summers, 2000). Mahon identified the problem of the ill-treatment of 

Indigenous people in WA, likely because it conflicted with his values. Mahon 

is not labelled a policy entrepreneur because he did not have the support to 

successfully influence political debate. The motion lapsed at the close of the 

First Parliament on 10 October 1902 (Summers, 2000). Mahon’s motion is 

what Kingdon would have determined a “trial balloon” (Kingdon, 2011, p. 

129). Mahon tried to “get people talking” about the treatment of Indigenous 

people of WA, in the hope of making change. For the issue to be coupled 

with a solution though, it needed to be more widely recognised. 

 

d. White Australia 

During the first decade of federated Australia, many policies were 

introduced that discriminated against Indigenous people, both directly and 

indirectly. The “White Australia Policy” (Immigration Restriction Act 1901) 

was introduced in Parliament’s first term to restrict the immigration of 

Chinese and other non-European workers (Department of Immigration and 

Border Protection, 2011). This was managed through a literacy test in 

English or another European language, which made it difficult for 

Indigenous people to pass (Davis & Williams, 2015, p. 21). Although this 

policy’s intent was to restrict immigration, it had an adverse impact on 

Indigenous people. 

 

Indigenous people were excluded from citizenship and other rights, 

including military service (NSW Government: Education and Communities, 

2013). At least 1,000 Indigenous people enlisted and fought in the First 

World War for Australia (despite regulations prohibiting it), in the hope that 
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it might improve their chances of obtaining citizenship and equal rights to 

Europeans in their home country (Londey, n.d.). This citizenship did not 

come until after another World War, and another half century. 

 

In the 1920s, some interest groups started to recognise the problem of the 

lack of recognition of Indigenous people in the Constitution. The Royal 

Commission on the Constitution (1927–29) focussed on the separation of 

powers between the Commonwealth and States (section 51). At the Royal 

Commission, several interest groups called on the Australian Government 

to enact a Commonwealth power to make laws with respect to Indigenous 

affairs (Expert Panel, 2012, p. 28). The Royal Commission raised the 

tension between the Commonwealth being best placed to manage 

Australia’s international reputation and the States being best placed to 

provide more localised policies. The States with larger Indigenous 

populations (WA and Queensland) were provided with grants from the 

Commonwealth to be able to provide additional services to their larger 

Indigenous populations. 

 

In the 1930s, the significance of land to Indigenous people began to be 

recognised. In 1931, Arnhem Land in the Northern Territory was declared 

an Aboriginal Reserve. Non-aboriginal people required a permit to live and 

work there, and mining was not allowed (National Archives of Australia, n.d. 

b). 

 

e. Assimilation 

In April 1937 the States and Commonwealth changed their Indigenous 

affairs policies. The first Commonwealth-State Native Welfare Conference 

on Indigenous affairs, attended by "Chief Protectors and Boards controlling 

aborigines in the States and the Northern Territory" (AIATSIS, n.d.) 

confirmed a change of direction for Indigenous affairs. The Conference 

established the end of protectionist policies and the start of an assimilation 

policy (Australian Human Rights Commission, n.d.). “Full blood” Indigenous 

people living on reserves could remain there, but “half-caste” Indigenous 

people were to be assimilated into white society (Australian Museum, 2011), 
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“with a view to taking their place in the white community on an equal footing 

with the whites” (Australian Human Rights Commission, n.d.). 

 

Using the MSA lens, the policy stream changed direction in 1937, with a 

skewed view on the problem. The settler population defined the problem to 

be with the Indigenous way of life, and that this conflicted with British social 

values – a key indicator of a problem according to Kingdon (2011, p. 110). 

In the 1930s policymakers spent considerable time defining the Indigenous 

population and the level of control they sought to have over them and their 

land (Expert Panel, 2012, p. 25). 

 

The harsh impact of the assimilation policy is still felt by Indigenous 

communities today. The impact of this policy meant that “half-caste” children 

were forcibly removed from their families on reserves, and placed in 

institutions or with British families to absorb them into white society. For 

more information on the impact of the assimilation policy, see “Bringing 

them home: Report of the National Inquiry into the Separation of Aboriginal 

and Torres Strait Islander Children from Their Families” (Human Rights and 

Equal Opportunity Commission, 1997). 

 

In the tumultuous political and economic era of the 1930s, while Indigenous 

communities were grappling with the new assimilation policy, Indigenous 

groups started to protest the lack of recognition of their sacrifice in the First 

World War (Londey, n.d.). William Ferguson started the Aborigines 

Progressive Association (APA) in Dubbo, NSW in 1937 (Australian 

Government, 2009) in opposition to the Aborigines Protection Board 

(Australian Museum, 2011). The APA, and William Cooper, Secretary of the 

Australian Indigenous Australians’ League presented then PM Joseph 

Lyons with a petition containing 1,814 signatures, requesting Indigenous 

representation in Parliament and land rights (Expert Panel, 2012, p. 29). PM 

Lyons was under increasing pressure to deal with the impact of the Great 

Depression on the Australian economy, internal political turmoil, an 

impending World War and his ailing health (National Museum of Australia, 

n.d. b) that this petition scarcely made it on to his agenda. The timing of the 
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petition was not right for action, as it did not consider the other occurrences 

in the politics stream. 

 

At the beginning of the Second World War, Indigenous communities were 

still divided over military service. Despite not being allowed to enlist, some 

still hoped that serving would help promote their case towards citizenship 

and equal rights (Londey, n.d.). By the time Japan entered the Second 

World War in 1940, Australia’s need for more manpower allowed Indigenous 

men to enlist. This was accompanied by the promise of full citizenship rights 

after the War (Londey, n.d.). A policy of allowing Indigenous men to enlist 

was introduced because it would provide an advantage to the Australian 

Government. This is an example of the bargaining and compromise that can 

take place while a policy window is open, and why Kingdon emphasises the 

utility of being aware of events in the politics stream. Indigenous people had 

been campaigning to enlist since the beginning of the First World War, in 

the hope that it would help them to be recognised with equal citizenship 

rights, and had not been successful. The policy window opened for the 

Indigenous community because Australia needed additional troops, and 

were willing to compromise with Indigenous people to grant them 

citizenship. As promised, the Commonwealth Citizenship and Nationality 

Act 1948 introduced Australian citizenship, and included Indigenous people 

(Australian Museum, 2011). In 1962, due to increasing pressure, an 

amendment to the Commonwealth Electoral Act 1918 allowed Indigenous 

people to vote (Australian Electoral Commission, 2006). 

 

f. “Neutral recognition” 

In 1963 the Federal Government granted mining rights in Arnhem Land – 

the first area to be declared an Aboriginal reserve, in 1931. The Yirrkala 

Elders of the Yolngu people, including Vincent Lingiari, presented a bark 

petition to the Australian Government, written in both English and Gumatji, 

a language of the Yolngu people. The petition called for recognition of 

Yolngu land rights and requested a Parliamentary inquiry. The petition was 

not accepted due to insufficient signatures, but a committee was established 

to investigate (Whitlam, 1985, p. 462; Australian Museum, 2011). The 
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committee recommended compensation to the Yolngu people, protection of 

sacred sites and acknowledgment of the Yolngu people’s rights to the land 

(Expert Panel, 2012, p. 29). 

 

In 1966, new PM Harold Holt removed the restriction of non-European 

migrants, including Vietnamese refugees, through the Migration Act 1966, 

completely dismantling the White Australia Policy which he started to 

dismantle as Immigration Minister nearly twenty years beforehand (National 

Archives of Australia, n.d. a). 

 

PM Holt also led the most successful referendum in Australian history on 27 

May 1967 (Expert Panel, 2012, pp. 29-32; Davis & Williams, 2015, pp. 41-

43). Despite nearly ten years of constitutional debate about removing 

section 127 and amending the “race power” in section 51 (xxvi) of the 

Constitution, it had not made it to the top of the agenda until then (Expert 

Panel, 2012, pp. 29-32). Former PM Robert Menzies was preoccupied with 

breaking the requirement to change the size of the Senate when the size of 

the House of Representatives was changed (the first question proposed), 

and was not concerned with the several motions regarding Indigenous 

people (Whitlam, 1985, p. 462). However, WA was at risk of losing a seat 

through electoral redistribution, and so priorities changed. Having such a 

large population of Indigenous people, WA would not lose their seat if 

Indigenous people were counted as part of the population (Whitlam, 1985, 

p. 462; Davis & Williams, 2015, pp. 41-43). Therefore, the second question 

of this referendum finally proposed to repeal section 127 and amend section 

51 (xxvi)4 (Expert Panel, 2012, p. 32). This issue reaching the top of the 

agenda after nearly a decade of debate, and previous discussion at the 

Royal Commission on the Constitution (1927–29) is another example of 

taking an opportunity while a policy window is open. The policy alternatives 

that had been discussed had not found the right point in the political stream 

until 1967, when it would provide an advantage to the Australian 

Government. 

4 Post-1967: “The people of any race, other than the aboriginal race in any State, for whom 
it is deemed necessary to make special laws.” (Commonwealth of Australia, 2013, pp. 31, 
69) 
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With the general public unaware of the connection between the two 

referendum questions, the referendum produced a split result. The first 

question received a resounding ‘No’, and the second question received the 

most convincing ‘Yes’ in Australian history (Williams & Hume, 2010, pp. 

125-154; Davis & Williams, 2015, pp. 41-45). The referendum had the 

biggest victory in Australian history, yet as PM Holt had focussed his 

campaign almost entirely on the first question, he labelled the referendum a 

failure (Davis & Williams, 2015, pp. 43-44). The triumph of Indigenous 

people, although not publicised widely at the time was a “defining social and 

political event” and for the first time Indigenous people were proud to walk 

down the street (Davis & Williams, 2015, p. 44). Pearson argued that 

counting Indigenous peoples in the Census and removing references to 

Indigenous people in section 51 (xxvi) of the Constitution provided 

Indigenous people with “neutral recognition” (Pearson, 2011). This 

referendum produced a mandate for the Australian Government to act on 

Indigenous affairs, whether it had intended to or not (Davis & Williams, 

2015, p. 45). 

 

After the 1967 referendum, there were incremental changes, including the 

appointment of the first Minister for Aboriginal Affairs. Overall, there was 

widespread criticism of the inaction of the Liberal Government since it 

gained its new constitutional power in 1967 (Whitlam, 1985, p. 463; Davis 

& Williams, 2015, p. 46). As Kingdon emphasises in the MSA, it is worth 

understanding what is happening in all streams to establish the context for 

a situation. PM Holt disappeared in December 1967 and his body was never 

found. After a brief Caretaker Prime Ministership, John Gorton was elected 

leader of the Liberal Party and became PM in January 1968. In 1971, PM 

Gorton essentially voted himself out of office, bowing out of a vote of no 

confidence from his party (National Museum of Australia, n.d. a). While 

these events are not directly relevant to the plight of Indigenous recognition, 

they took valuable time on the Australian Government agenda, and so 

contribute to our understanding of the context in the politics stream. 
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In response to the lack of action since the 1967 referendum, and mining 

rights being awarded on Indigenous land, the early 1970s brought about 

considerable protest (Davis & Williams, 2015, pp. 49-50). Land rights were 

crucial to Indigenous survival, and signified economic independence and 

the means to generate resources and employment (Korff, 2013). Indigenous 

people travelled to Canberra to ask then PM William McMahon for title to 

their land, royalties from the mining and for their land to be returned to them 

after the mining had been completed. On 25 January 1972 PM McMahon 

announced that land rights for Indigenous people would never exist, and 

they would not have access to mining royalties. The only access to land that 

Indigenous people would have under PM McMahon was through 50 year 

pastoral leases, and they would need to prove that it was being put to 

“reasonable economic use” (Davis & Williams, 2015, p. 50). This policy of 

pastoral leases was aimed at ensuring the reasonable economic use of 

land, and did not recognise the intricate, familial land ownership structures 

of Indigenous people, and so protests continued. 

 

Indigenous protest intensified after PM McMahon’s ruling on land rights. 

Four Indigenous representatives travelled to Canberra and erected the 

“Tent Embassy” to protest the decision and the lack of action since the 1967 

referendum (Davis & Williams, 2015, p. 50). The decision to call it an 

“Embassy” was to signify that Indigenous people felt that they were being 

treated as “aliens in [their] own land”, and so needed their own embassy 

(Korff, 2013).  

 

The Tent Embassy created considerable tension within Government. In an 

attempt to remove the Embassy, the Australian Government hurriedly 

drafted legislation to ban camping on Crown land. While this occurred, then 

Opposition Leader Gough Whitlam visited the Embassy to discuss their 

petition (Korff, 2013). The new camping legislation came in and police 

forcibly removed members of the Embassy in July. However, the ACT 

Supreme Court found that the law had not been notified in the prescribed 

manner, and removal of the Embassy was deemed unlawful (Korff, 2013). 

The Embassy continued, as did conversations with the Opposition Leader. 

These conversations with Whitlam were not in vain, for when he became 
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PM at the December 1972 election, he ended assimilation (Korff, 2013) and 

moved the nation towards a policy of self-determination – “the right of 

people to freely determine their political, economic and cultural destiny” 

(Davis & Williams, 2015, p. 51). 

 

g. Self-determination 

After twenty-three years of Liberal Government, the new Whitlam Labor 

Government brought about radical changes for Indigenous people. PM 

Whitlam recognised that something needed to be done about the problems 

facing Indigenous people, and acted on the mandate provided by the 1967 

referendum. Within a week of forming Government, PM Whitlam announced 

a Royal Commission into the arrangements upon which land titles were 

granted to Indigenous people (Whitlam, 1985, p. 467). This led to the 

enactment of the Aboriginal Land Rights (Northern Territory) Act 1976, 

which resulted in just under half of the Northern Territory being declared 

Indigenous land (Expert Panel, 2012, p. 32). PM Whitlam also introduced 

the first Federal Department for Aboriginal Affairs, to facilitate and fund a 

system of Indigenous land tenure, and fund any court proceedings that 

Indigenous people filed regarding land rights – what would become Native 

Title. PM Whitlam implemented what William Cooper and the Aborigines 

Progressive Association had petitioned former PM Lyons for, more than 

thirty years before. 

 

These drastic policy changes introduced by PM Whitlam could not happen 

without significant work done behind the scenes in both the policy and 

politics streams. As Whitlam admitted in an autobiography of his years of 

Government: 

 

For many years private members of Parliament had pursued all 

parliamentary avenues without avail. The 1961 and 1963 House 

of Representatives Select Committees had been… diligent, 

energetic and prompt in discharging their responsibilities… It had 

remained to have a Government which would take initiatives and 
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accept responsibilities in accordance with the 1967 referendum 

(Whitlam, 1985, p. 467). 

 

As Davis and Williams (2015, pp. 49-51) agreed, many of the initiatives that 

Whitlam introduced could have been introduced prior to the 1967 

referendum. The Australian Government had the capacity to do so, but did 

not have the will. The referendum was a catalyst for change, and a policy 

window from the politics stream. The momentum and change in national 

mood gained from the referendum enabled significant change to occur in a 

relatively short time. 

 

Through PM Whitlam’s Royal Commission and Department for Aboriginal 

Affairs, he started the process that was to become Native Title. In a symbolic 

moment in 1973, PM Whitlam handed title deeds to Vincent Lingiari, a 

Gurindji man who led a 200 strong worker strike in 1966, demanding equal 

pay and land rights (Davis & Williams, 2015, pp. 48-51). Whitlam and 

Lingiari, both policy entrepreneurs in their own right, created a powerful 

symbol of reconciliation in that handover ceremony, reminiscent of the 1835 

Batman Treaty, that has been etched into Australian history. 

 

A National Aboriginal Conference (NAC) was held in 1975, with elected 

attendees representing all parts of the country. NAC members called on the 

Australian Government to negotiate a “Treaty of Commitment” with 

Indigenous people, to incorporate provisions relating the protection of 

languages, law and culture, to land rights and principles of self-

determination (Expert Panel, 2012, p. 192). The idea of a treaty was briefly 

discussed in 1835 (as a result of the 1835 Batman Treaty), around the same 

time that New Zealand was negotiating the Treaty of Waitangi, but was not 

raised again until the NAC Conference in 1975. The NAC suggestion of a 

treaty in 1975 did not gain much traction, likely due to significant events in 

the politics stream. In 1975, Whitlam was the first and only PM to be 

dismissed from office by a Governor-General (to date), amid tensions with 

a hostile Senate blocking supply. This temporarily closed the policy window, 

but the new Fraser Government’s Minister for Aboriginal Affairs Fred 

Chaney confirming the Liberal Government’s willingness to work with 
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Indigenous people indicated it could open again (Expert Panel, 2012, pp. 

192-193). 

 

Due to the complexity of a treaty, like any policy alternative, Kingdon argued 

that in order for it to survive, it needs to be technically feasible (2011, p. 

131). In 1983, the Senate Standing Committee on Constitutional and Legal 

Affairs investigated the feasibility of a treaty, and produced a report “Two 

Hundred Years Later: The Feasibility of a Compact or “Makarrata”5 between 

the Commonwealth and Aboriginal People” (Parliament of Australia: Senate 

Standing Committee on Constitutional and Legal Affairs, 1983). The report 

recommended a constitutional amendment to give the Commonwealth 

power to enter into agreements with Indigenous people (Expert Panel, 2012, 

p. 193; Davis & Williams, 2015, p. 54). This would give the Commonwealth 

the authority to enter into a treaty with Indigenous people. 

 

Activities in the policy stream had come to a halt in 1983, as activities in the 

politics stream rose. It was a federal election year, tensions over the 

logistics of a treaty were increasing and funding for the NAC campaign were 

decreasing. The federal election brought in a new Government, and new 

PM Bob Hawke abolished the NAC and effectively closed the treaty policy 

window. 

 

In 1988, the bicentenary of the arrival of the First Fleet, the Government 

established the Constitutional Commission to review the Constitution, 

notably including former PM Whitlam (Davis & Williams, 2015, p. 55) (who 

likely had a personal interest in reviewing the Constitution since his 

dismissal). This was a timely, predictable policy window to make any 

changes to the Constitution as considered appropriate. This Commission 

recommended removing section 256, and raised concerns about section 51 

(xxvi), that was amended as a result of the 1967 referendum. These 

recommendations reflect some of the current Expert Panel and Joint Select 

Committee recommendations to be discussed in Chapter Three. 

5 The term “Makarrata” is a Yolngu word meaning ‘things are alright again after a conflict’ 
or ‘coming together after a struggle’. 
6 Provisions as to races disqualified from voting 
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In frustration at the lack of progress on a treaty, leaders from Indigenous 

land councils wrote a petition to the Australian Government. This petition 

was presented on bark to PM Hawke at the Barunga Festival, an annual 

community sporting and cultural event in June 1988. The “Barunga 

Statement” called for: 

 

Aboriginal self-management, a national system of land rights, 

compensation for loss of lands, respect for Aboriginal identity, an 

end to discrimination, and the granting of full civil, economic, 

social and cultural rights. (Howie-Willis, n.d.) 

 

In response to this Barunga Statement, former PM Hawke proclaimed that 

he would conclude a treaty between Indigenous and other Australians 

before the end of his term (Davis & Williams, 2015, p. 58). Ultimately, this 

did not happen, and still has not happened nearly thirty years later (Howie-

Willis, n.d.; Davis & Williams, 2015, p. 59). Hawke only delivered on one the 

Barunga requests, which was the establishment of the Aboriginal and 

Torres Strait Islander Commission (ATSIC), a representative body for 

Indigenous people to Parliament and an administrative government agency. 

ATSIC had a short and controversial history with many questions raised 

about its financial and political accountability (Robbins & Summers, 2002). 

ATSIC was abolished in 2005, and its functions were redistributed back to 

federal departments (Expert Panel, 2012, p. 39). 

 

h. Reconciliation 

The reconciliation era started in 1991, when the Hawke Government 

established the Council for Aboriginal Reconciliation (CAR). CAR was to 

identify ways to formalise the relationship between Indigenous people and 

other Australians (Robbins & Summers, 2002, p. 513) leading up to the 

centenary of Federation in 2001 (Davis & Williams, 2015, p. 60). CAR was 

tasked with “creat[ing] formal documents of reconciliation, develop[ing] 

partnerships based upon reconciliation and build[ing] a people’s movement 

for reconciliation.” (Davis & Williams, 2015, p. 60). In terms of the MSA, CAR 
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was tasked with developing policy alternatives as well as building 

consensus and changing the national mood in the politics stream. 

 

Like his immediate Labor predecessors, PM Paul Keating showed his 

commitment to moving towards a goal of reconciliation. PM Keating 

delivered an impassioned address at the official opening of the United 

Nations International Year of the World’s Indigenous Peoples in Redfern 

Park, NSW on 10 December 1992, thereafter referred to as the “Redfern 

address” (Grieves, 1992). PM Keating acknowledged the wrongs done to 

Indigenous people by Government, and created a powerful symbol. PM 

Keating showed that the actions of previous Governments unequivocally 

violated the social values of contemporary Australia. With the fourth 

consecutive PM acknowledging the wrongs of the past and their impact on 

Indigenous people, the problem stream became more visible. 

 

More changes for Indigenous people came in the early 1990s within the 

policy stream. The landmark 1992 Mabo (No 2) High Court decision 

overturned the doctrine of terra nullius and led to the enactment of the 

Native Title Act 1993 and establishment of the National Native Title Tribunal 

(Hall, 2014), an Indigenous Land Fund and the announcement of a social 

justice package (Expert Panel, 2012, p. 35). According to Pearson: 

 

The significance of the decision is that it recognises Aboriginal 

law and custom as a source of law for the first time in 204 years 

of colonial settlement. … [T]he breadth of the context of this 

recognition sets the stage for an interaction which has never 

before been possible. (cited in Expert Panel, 2012, p. 35) 

 

Following the Mabo outcome, ATSIC, CAR and the new Aboriginal and 

Torres Strait Islander Social Justice Commission provided reports on the 

social justice package; all of which recommended some form of 

constitutional reform. As CAR suggested, constitutional reform was “quite 

central to redefining ourselves as a nation in a way that would promote 

meaningful reconciliation” (Expert Panel, 2012, p. 35). 
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i. Recognition attempt 

In 1996, new PM John Howard had very different ideas of reconciliation to 

Keating, and outwardly criticised Keating’s assertion of some collective 

responsibility for the past atrocities committed on Indigenous people 

(Grieves, 1992). The tabling of the Keating Government commissioned 

“Bringing them home” report highlighted the Howard Government’s 

difference of opinion to Keating. Howard would not consider a national 

apology in response to the “Bringing them home” report, as he did not feel 

he should accept responsibility for a past Government’s actions (Manne, 

2001). 

 

The Council for Aboriginal Reconciliation was abolished before the 

Centenary of Federation, and was replaced by Reconciliation Australia. 

Reconciliation Australia was co-founded by Hon. Fred Chaney AO, former 

Fraser Minister for Aboriginal Affairs and Deputy President of the National 

Native Title Tribunal (Reconciliation Australia, 2014). 

 

PM Howard abandoned the social justice package from the Native Title 

outcome, but took on some of the recommendations regarding constitutional 

reform. After considerable discussion and tension with the Indigenous 

community regarding its content, PM Howard proposed a preamble to the 

Constitution in 1999. As part of the multi-pronged “republic referendum”, it 

was not carried (Williams & Hume, 2010, pp. 181-198; Davis & Williams, 

2015, pp. 66-72). However, this created a spillover policy window and 

spurred change through the states (Williams, 2013a). As states can amend 

their Constitutions through an Act of Parliament rather than referendum, it 

was easier to achieve (Davis & Williams, 2015, p. 77). Victoria was the first 

state to do this in 2004, albeit with a “no legal effect clause” which ensured 

that the changes were purely symbolic (Expert Panel, 2012, p. 114). 

 

While the states were legislating for Indigenous constitutional recognition, 

the Howard Federal Government implemented the “Northern Territory 

Emergency Response” in 2007, commonly known as the “intervention”. The 

Federal Government assumed control over Indigenous affairs in the 

Northern Territory – a controversial policy introduced to intervene in many 
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dysfunctional communities (Expert Panel, 2012, p. 39). Despite the damage 

done to the relationship between the Australian Government and 

Indigenous leaders, PM Howard maintained his commitment to a(nother) 

referendum for constitutional recognition of Indigenous peoples in his 

election campaign in 2007 (Howard, 2007). 

 

j. Looking back 

This chapter has provided a broad overview of the progress in the problem, 

policy and politics streams of the recognition debate, which provides the 

context for the current policy window, to be discussed in Chapter Three. 

Australia has gone through nine distinct phases of Indigenous affairs policy 

before the current policy window, with the shifts being brought about through 

events in the politics stream. The settlement of terra Australis brought about 

the concept of terra nullius, where the British settled on land that they 

believed belonged to nobody. As some settlers began to understand 

Indigenous people, a policy of protection was introduced, by controlling 

every aspect of Indigenous lives. After 113 years of settlement, the colonies 

united in the federated nation of Australia, without considering Indigenous 

peoples’ views, or the impact of this new policy and political structure on 

their lives. In the early days of the new nation of Australia, Government 

wanted to restrict immigration, and the complexity of the new “White 

Australia Policy” had an adverse impact on Indigenous people. The yearn 

for a White Australia continued, with the policy of assimilating “half-caste” 

Indigenous people into “white” society. 

 

In 1967, the most convincing referendum in Australian history gave 

Indigenous people “neutral recognition” (Pearson, 2011). This referendum 

allowed Indigenous people to be counted as citizens, and for the Australian 

Government to be able to make special laws for Indigenous people if 

required. After a period of protest, this “neutral recognition” eventually 

flowed into the Australian Government having a goal of self-determination 

for Indigenous people, bringing with it the Racial Discrimination Act 1975 

and laying the groundwork for the Native Title Act 1993. 
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In 1999 the Howard Government proposed a form of constitutional 

recognition for Indigenous people despite tension on the form and wording, 

and it did not carry. The next chapter will explore the current policy window 

opened through activities following this referendum attempt and the states’ 

consequent constitutional recognition. 
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Chapter 3: The current policy window 

As discussed in Chapter Two, the MSA provides a useful lens to explain the 

historical background of the recognition debate. This chapter outlines the 

events within the multiple streams of the current policy window, and their 

trajectories towards the present day. This chapter is divided into four 

sections, explaining each stream and a suggested framework for coupling 

the streams. The first section will discuss the focussing event that opened 

the policy window: the National Apology in 2008. Former PM Kevin Rudd 

created an “aura of inevitability” (Kingdon, 2011, p. 128) for constitutional 

recognition in the way he delivered the Apology, and the actions that 

followed. The second section will discuss the actions that followed the 

Apology in the politics stream, including the formation of the Expert Panel 

and Joint Select Committees (JSC), and the federal leadership changes. 

While constitutional recognition has not yet been achieved, there has been 

considerable activity in the politics stream. The third section will discuss the 

details of the various proposed constitutional amendments and the 

commentary on the amendments from prominent policy entrepreneurs and 

critics. Finally, the last section will discuss ways to couple the streams and 

wedge the policy window open to achieve a ‘Yes’ vote at a referendum to 

recognise Indigenous people as the First Australians in the Constitution. 

 

a. A focussing event and powerful symbol that caught on 

Chapter Two finished prior to the 2007 election, where PM Howard had 

promised another referendum attempt to recognise Indigenous people as 

the First Australians in the Constitution. The Labor party, led by Kevin Rudd 

also promised big changes in the upcoming election including apologising 

to the “Stolen Generations” (Cth: Parliamentary Debates, House of 

Representatives, 2008b, p. 167), something Howard had been unwilling to 

do. Labor won the 2007 election, opening a political window. The 42nd 

Parliament was opened with a “Welcome to Country” for the first time, which 

became a standard part of parliamentary openings thereafter (McCann & 

Heriot, 2013). On 13 February 2008 the country stood still while PM Rudd 

formally apologised to Indigenous peoples, with almost full support from the 

Opposition (Cth: Parliamentary Debates, House of Representatives, 2008a, 
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2008b). Rudd took the next steps from Keating’s “Redfern address”, 

garnering the “unfulfilled spirit of the 1967 referendum” (2008b, p. 170) and 

created another powerful symbol, acknowledging that the treatment of 

Indigenous people violated contemporary Australia’s social values and 

needed to be addressed. 

 

As Rudd pointed out during his Apology, “symbolism is important but, unless 

the great symbolism of reconciliation is accompanied by an even greater 

substance, it is little more than a clanging gong.” (Cth: Parliamentary 

Debates, House of Representatives, 2008b). Furthermore, Rudd proposed 

to work on constitutional recognition of the First Australians with the 

Opposition Leader, consistent with the longstanding platform commitments 

of both parties (2008b, p. 170). Rudd used many techniques outlined in 

Kingdon’s problem stream, as discussed in Chapter One, creating a 

powerful symbol in his “focussing event”, referring to indicators to 

demonstrate the problem, and including a personal story. 

 

Rudd used indicators to prove to the Australian people why something 

needed to be done. The indicators Rudd used were the significant gaps in 

life expectancy, child mortality, education and employment between 

Indigenous and other Australians, and he committed to closing those gaps 

(Cth: Parliamentary Debates, House of Representatives, 2008b, p. 170; 

COAG, 2008). These gaps were exacerbated by the dispossession of 

Indigenous people from their lands and subsequent colonial and Australian 

Government policies discussed in Chapter Two. 

 

The Apology included a personal story. It was not a personal connection to 

a policymaker as Kingdon suggests (2011, p. 97), but the personal story of 

someone who had confided in Rudd, and allowed him to use it in his 

address. Rudd told the story of Nanna Nungala Fejo’s life and how it was 

affected by the various government policies related to Indigenous people, 

mostly the assimilation policies that led to the Stolen Generation (Cth: 

Parliamentary Debates, House of Representatives, 2008b, pp. 167-8). 

Rudd asked the Members of Parliament and those listening to imagine if 

this story was theirs, or a relative of theirs’. Rudd also reminded the House 
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that there were Members present that had been elected when these policies 

were still being enacted (2008b, p. 169). This deep, personal connection on 

different levels gave even more resonance to the Apology. Rudd framed the 

Apology as a ‘call to arms’, inviting “Indigenous and non-Indigenous 

Australians, government (sic) and opposition, Commonwealth and state, [to] 

write this new chapter in our nation’s story together” (2008b, p. 171). 

 

This focussing event coupled the problem stream to the open political 

window of the 2007 election. The missing piece of the puzzle was a sound 

proposal for the recognition of Indigenous people in the Constitution. The 

process to develop a sound proposal is outlined in the next section. 

 

b. Elections, spills and the national mood 

This new policy window led to more changes for Indigenous people, not just 

from a federal perspective but also on international scale. In 2009, Australia 

formally supported the United Nations Declaration on the Rights of 

Indigenous Peoples, adopted by the United Nations General Assembly in 

2007 (Australian Human Rights Commission, 2009). This was a great step 

forward for Australia’s international reputation – something policymakers 

and entrepreneurs had been concerned about since Federation, particularly 

Western Australian MP Hugh Mahon, who posited that “the reputation of the 

whole people of Australia is at stake” regarding its treatment of Indigenous 

peoples (Cth: Parliamentary Debates, House of Representatives, 1901). 

 

This policy window, and the spillover window created by the failed 1999 

referendum spurred constitutional change for the states. Currently, 

Tasmania is the sole remaining state to finalise its formal recognition of 

Indigenous people in its Constitution (Parliament of Tasmania, 2015). As 

mentioned in Chapter Two, Victoria passed their constitutional changes in 

2004. Queensland and NSW amended their Constitutions in 2009 and 2010 

respectively; both including a “no legal effect” clause, ensuring that the 

recognition was purely symbolic (Expert Panel, 2012, pp. 114-5). Although 

South Australia was the first state to commence constitutional change 

proceedings, the amendments were not passed until March 2013. This 

amendment also included a “no legal effect clause” (Parliament of South 
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Australia, 2013). WA recognised Indigenous people in their Constitution in 

September 2015 (Parliament of Western Australia, 2015). Through 

considerable legal advice and consultation, the Select Committee believed 

there was no need for a “no legal effect clause”, and that having one 

detracted from the spirit of reconciliation (Parliament of Western Australia, 

2015, p. 2304). WA is the only state to amend their Constitution without a 

“no legal effect clause”, with Tasmania considering following in their 

footsteps for similar reasons (Parliament of Tasmania, 2015). 

 

While the states had been amending their constitutions, the federal political 

stream has had considerable tension since 2008. PM Rudd introduced a 

raft of changes, including refining the “Closing the Gap” measures. 

However, with increasing tension within the Labor party, there was a Labor 

leadership spill in June 2010 resulting in Rudd being removed as PM. The 

new PM Julia Gillard was committed to constitutional recognition, but as with 

any leadership change, she needed to have the confidence in the House 

and the public before she could enact change. A federal election later in 

2010 confirmed Gillard’s position as PM, and she committed her minority 

Government to a referendum at or before the next federal election 

(AustralianPolitics.com, 2010; Kildea, 2012). The election promise may not 

have been delivered through the first hung parliament in over 70 years 

(Holmes, 2014), however it provided the platform for a comprehensive 

assessment of the policy options for constitutional recognition. 

 

To engage the public in the debate, and explore policy options, PM Gillard 

appointed the Expert Panel on Constitutional Recognition of Indigenous 

Australians (Expert Panel) on 23 December 2010 to: 

 

...report to the Government on possible options for constitutional 

change to give effect to Indigenous constitutional recognition, 

including advice as to the level of support from Indigenous people 

and the broader community for each option... (Expert Panel, 

2012, p. xi). 
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The Expert Panel included notable non-parliamentary policy entrepreneurs 

Hon. Fred Chaney AO, Professor Patrick Dodson, Professor Megan Davis, 

Professor Marcia Langton, Mark Leibler AC, Noel Pearson and ex-officio 

member Mick Gooda, Aboriginal and Torres Strait Islander Social Justice 

Commissioner. Parliamentary members included passionate Western 

Australian advocates Senator Rachel Siewert and Ken Wyatt, and 

Independent Rob Oakeshott. Mr Oakeshott was a key Independent that 

enabled Labor to form their minority Government in the 43rd Parliament, on 

the condition that daily acknowledgement of country commenced, and 

constitutional recognition was a priority (Expert Panel, 2012, p. 238). 

 

With the best of intentions, the Expert Panel process was met with 

opposition. Some critics opposed “tinkering around the edges of a 

profoundly racist constitution”, in favour of a treaty, and criticised the Expert 

Panel’s work (Anderson, 2012a; Anderson, 2012b). Others argued not to 

engage with the “token” efforts of Government (Graham, 2012). After a year 

of consultation across the country, the Expert Panel released their report in 

January 2012. The Report contains a comprehensive political and social 

history and analysis of the issues facing Indigenous people to date. The 

Report also contains a summary of how other countries recognise their 

Indigenous peoples, including in constitutions, treaty or specified 

representation in parliament. The Report then identifies recommendations 

on proposed amendments to the Constitution and referendum process 

(Expert Panel, 2012). 

 

Following on from the Expert Panel Report, there was considerable activity 

in the politics stream. The Federal Government introduced the Aboriginal 

and Torres Strait Islander Peoples Recognition Bill 2012 to: 

 

…articulate the Parliament’s recognition of Aboriginal and Torres 

Strait Islanders as the original inhabitants of Australia, and also 

their ongoing connection with their traditional land and waters, 

cultures, languages and heritage. (Magarey & Gardiner-Garden, 

2013) 
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At the second reading, the 43rd Parliament agreed that a Joint Select 

Committee on Constitutional Recognition of Aboriginal and Torres Strait 

Islander Peoples (JSC 43) be appointed to “inquire into and report on steps 

that can be taken to progress towards a successful referendum on 

Indigenous constitutional recognition” (Parliament of Australia, 2012). The 

JSC 43 tabled their Progress Report in June 2013, recommending further 

work in refining the recommended referendum wording and proposed 

amendments (JSC 43, 2013, p. 27). Independent Member Rob Oakeshott 

expressed his concerns about the debate regarding wording, and that the 

political processes appeared to be more about “buying time” than about 

meaningful change. Mr Oakeshott urged the people of Australia to keep up 

the momentum provided by the Expert Panel and JSC. 

 

Shortly after the JSC committed to further work, the “journey to recognition” 

formally began – an ambitious effort to travel the country spreading the word 

of recognition through the “Recognise” campaign (Recognise, 2013), 

perhaps following the former Council for Aboriginal Reconciliation’s 

“Roadmap to Recognition” (Davis & Williams, 2015, p. 73). The “Recognise” 

movement argues that constitutional recognition would “fix the historical 

exclusion of Aboriginal and Torres Strait Islander peoples” and “eliminate 

racial discrimination” (Recognise, 2015a). The “Recognise” movement’s 

purpose is to gain support for constitutional recognition, and focuses heavily 

on who supports recognition. This type of communication strategy is 

designed to keep people talking, and bring the national mood in favour of 

recognition. 

 

While the “Recognise” movement was building support, there was still 

tension in the politics stream. In June 2013 there was another Labor 

leadership spill; this time resulting in Gillard resigning from politics and Rudd 

being sworn in as PM for a second time. In September 2013 there was 

another federal election, ending “one of the most dramatic roller coaster 

rides of modern federal politics” (Holmes, 2014). The Liberal Party came 

back into Government and Tony Abbott was sworn in as the 28th PM. The 

Liberal Party had always kept constitutional recognition in their election 

campaigns, and Abbott committed to “put forward a draft amendment and 
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establish a bipartisan process to assess its chances of success” (Abbott, 

2013). Abbott also committed to spending one week per year “absorbed in 

the real life of Aboriginal people” (Abbott, 2013). The JSC re-formed in the 

44th Parliament to continue to “inquire into and report on steps that can be 

taken to progress towards a successful referendum on Indigenous 

constitutional recognition” (JSC 44, 2014a, p. 1). 

 

In 2014, former Fraser Minister for Aboriginal Affairs, Hon. Fred Chaney AO 

was honoured as the Senior Australian of the Year for his commitment to 

reconciliation (Australian of the Year Awards, 2014). Chaney used this 

opportunity to bring attention to constitutional recognition, claiming “there's 

more political and community momentum than ever before”. Chaney 

believed that constitutional recognition could be achieved in the life of the 

Abbott Government, but “needed to be accompanied by significant gains in 

the employment and education standards of Indigenous Australians.” 

(Dingle, 2014). Chaney was using the prime opportunity of this award, to 

keep people talking about constitutional recognition and prevent the policy 

window from closing. 

 

The JSC 44 released an Interim Report in July 2014 to explain the different 

options they were considering and its process of public consultation, which 

included public hearings in all capital cities and some regional centres 

during 2014 (JSC 44, 2014a). A Progress Report was released in October 

2014 recommending specific amendments and process suggestions as a 

result of its public consultations (JSC 44, 2014b). 

 

In March 2015 the WA Government and the South West Aboriginal Land 

and Sea Council came to an historic agreement, pitched as the most 

significant progress in Aboriginal land rights since Mabo (Government of 

Western Australia, 2015). The South West Native Title settlement package 

that had been negotiated since 2009 with its six Noongar claim groups, 

included recognition of the traditional ownership of Noongar country by an 

Act of the WA Parliament: Noongar (Koorah, Nitja, Boordahwan) (Past, 

Present, Future) Recognition Act 2015. The package also included a 

housing program, capital works and community development programs 
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(Government of Western Australia, 2015). This Native Title settlement and 

resulting Act will achieve practical outcomes for the Noongar people; 

arguably more practical than constitutional recognition alone. 

 

Considering the amount of activity since the 2008 Apology, there had been 

few tangible outcomes in the form of Commonwealth constitutional 

recognition. In May 2015, Mick Gooda voiced his concerns that delaying the 

discussion on constitutional recognition would see the idea “fall from the 

public consciousness” and lose momentum (Henderson, 2015b). Gooda 

was concerned that the policy window would close and another chance to 

improve the lives of Indigenous people would be lost to politics, again. 

 

The JSC 44 released its Final Report in June 2015 with specific 

recommendations and options for recognition, to be discussed in the next 

section. The JSC 44 also recommended a series of constitutional 

conventions to build support for a referendum, and for the referendum to be 

held “when it has the highest chance of success” (JSC 44, 2014b, pp. xiii-

xvi). In response to the JSC 44’s Final Report, Paul Kildea, law lecturer at 

UNSW, summarised that “[t]here is broad public and parliamentary support 

for the idea of recognition, but no consensus on the best way of achieving 

it.” Kildea also argued, “if a way ahead is to be forged, it must be through 

political leadership and genuine public consultation.” (Kildea, 2015). 

 

The contemporary political climate has substantially shortened periods of 

federal political leadership in Australia, making it difficult to effect change. 

In September 2015 there was a Liberal party leadership spill, resulting in 

the fifth change of PM in seven years (from three general elections and three 

leadership spills). There is confidence that new PM Turnbull, a constitutional 

lawyer, “Recognise” supporter (Booth, 2015) and strong advocate for 

community engagement, will bring his “intellectual and strategic gravitas” to 

the issue and restore progress to the referendum project’s 2017 timeframe 

(Karvelas, 2015). One of PM Turnbull’s first steps was appointing the first 

Indigenous MP to the frontbench: former JSC 44 Chair Ken Wyatt to 

Assistant Health Minister (NITV, 2015a). Turnbull also met with the National 

Congress of Australia’s First Peoples; a meeting the Congress were unable 
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to secure with Abbott. The “national mood” appears to be hopeful with the 

new PM, and the Congress see Turnbull’s immediate actions as “a great 

sign that the new PM wants to reset the relationship” (Karvelas, 2015). 

 

It has been seven years since the Apology and the political window re-

opening for constitutional recognition. Despite the considerable activity and 

tension in the politics stream, there has been extensive consultation to 

ensure progress towards a recognition referendum. The complexity in the 

policy stream has also impeded progress, which is discussed in the next 

section. 

 

c. Technical feasibility, value acceptability and anticipation of 
future constraints 

This section discusses the policy stream for recognition, and how it fits 

within Kingdon’s criteria for survival (2011, pp. 131-2). It examines the 

issues with the Constitution and the Expert Panel and JSC 44 

recommendations on how to remedy those issues. Some of the complex 

terminology is explained, including suggested alternatives to constitutional 

recognition. Furthermore, this section provides a summary of the 

commentary on the recommendations, found in contemporary media and 

academic journals. The summary provides clarity on the constitutional 

changes desired, and the level of agreement of each change. 

 

As discussed in Chapter Two, the Constitution mentions Indigenous people 

twice: once to exclude them from being counted in the census (section 127), 

and once to restrict the Commonwealth Parliament from making any laws 

regarding Indigenous people (section 51 (xxvi)) (Australian Government, 

2009; Commonwealth of Australia, 2013). As the Commonwealth did not 

specify responsibility for Indigenous affairs in section 51 (xxvi), responsibility 

was deferred to the states. Professor George Williams (an advisor to the 

Expert Panel, see p. 269) wrote about this exclusion and inherent racism 

drafted into the Constitution (2012a; 2013b), and argued that: 

 

Aboriginal people cannot meaningfully be recognised in the 

Australian Constitution unless the capacity to discriminate on the 
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basis of their race against them is removed from the document 

(2012a). 

 

There are some complex terms in the recognition debate, that continue to 

be debated, which affect the policy proposal’s technical feasibility. One 

example is the terms ‘race’ and ‘indigeneity’. These terms are not 

interchangeable, but they appear to be used interchangeably by various 

commentators and in recommendations for constitutional change. 

Indigeneity relates to being the original inhabitants of the land, or inhabitants 

of the land before colonisation (Fowler, 2011). Race generally refers to 

one’s ethnicity and cultural background. The terms are related, but not 

interchangeable, particularly when it comes to technical and legal aspects 

of such a contentious issue. 

 

Another complex term in the debate is the notion of sovereignty, which has 

varying definitions. Generally, sovereignty refers to the ability to act as a 

nation and exercise self-government, but more recently has been used with 

more general reference to governance and jurisdiction (Davis, 2012). In 

2012 the question was raised of whether constitutional recognition would 

override any claim that Indigenous people had of sovereignty. Unlike the 

Treaty of Waitangi in New Zealand (Orange, 2013, p. 21), Professor Megan 

Davis argued that “Aboriginal people have never consented nor ceded. 

Sovereignty did not pass from Aboriginal people to the settlers.” (2012, p. 

14). Professor George Williams argued that the notion of sovereignty and 

constitutional recognition are complementary initiatives that could reinforce 

each other (2012b, p. 10). However, the fact that the British settled in 

Australia and established a political and legal system, according to Noel 

Pearson, makes the challenge of the notion of sovereignty non-justiciable; 

it is unable to be legally challenged in the British established legal system 

(Pearson, 2014, p. 40). While sovereignty may not be able to be legally 

challenged, Pearson reminded us that the Mabo High Court decision and 

subsequent Native Title reforms of 1992-3 acknowledged the notion of legal 

ownership of land; overturning the doctrine of terra nullius: land that 

belonged to nobody. 
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In 2014 Williams reinforced that Australia is “the only Commonwealth nation 

without a treaty with its Indigenous peoples”, and wrote about treaties in 

other Commonwealth nations, particularly New Zealand and Canada (2014, 

p. 1). Williams explained that Indigenous people did not have representation 

during the Constitution drafting, and a treaty could be another part of the 

reconciliation process, as long as it was negotiated based on mutual respect 

and acknowledgement of the political sovereignty of Indigenous peoples 

(2014). 

 

As described in the previous section, the Expert Panel was formed to 

determine the support of constitutional recognition in the community, and 

recommend proposed amendments. The Expert Panel (2012, p. xviii) 

recommended to: 

1. Repeal sections 25 and 51 (xxvi), commonly referred to as “race 

provisions”, mirroring the 1988 Constitutional Convention 

recommendations. 

2. Insert a recognition clause (51A): 

a. Recognising that the continent and its islands now known as 

Australia were first occupied by Aboriginal and Torres Strait 

Islander peoples; 

b. Acknowledging the continuing relationship of Aboriginal and 

Torres Strait Islander peoples with their traditional lands and 

waters; 

c. Respecting the continuing cultures, languages and heritage 

of Aboriginal and Torres Strait Islander peoples; 

d. Acknowledging the need to secure the advancement of 

Aboriginal and Torres Strait Islander peoples 

including allowing the Parliament the “power to make special laws 

for the peace, order and good government of the Commonwealth 

with respect to Aboriginal and Torres Strait Islander peoples” (in 

effect, amending section 51 (xxvi) and moving it to 51A). 

3. Insert a clause prohibiting racial discrimination (116A). 

4. Insert a clause recognising Indigenous languages (127A). 

 

Page 51 of 70 



The debate continued throughout the JSC 43 and 44 consultations in 2013-

15, and further deliberated on the nuances of the proposed power to make 

special laws for Indigenous people. Professor Anne Twomey, argued that 

instead of establishing power based on race, it would be best to “authorise 

law in relation to native title, indigenous culture, languages and heritage, 

issues already part of the legal system” (Kelly, 2014), referring to the notion 

of indigeneity rather than race. The JSC 44 (2015) agreed with the Expert 

Panel recommendations to repeal section 25 and replace section 51 (xxvi) 

with a power to legislate based on indigeneity rather than race. The JSC 44 

provided three options for consideration on additional clauses, all of which 

included variations on the Expert Panel’s recommended sections 51A, 116A 

and 127A. The JSC 44’s three options are what Kingdon would call 

“recombinations” – “new packaging of already familiar elements” (2011, p. 

124). 

 

With every policy proposal, there is always criticism as participants assess 

whether the proposal meets survival criteria, according to Kingdon (2011, 

pp. 131-2). Participants assess whether the proposal is technically feasible, 

if it anticipates future constraints and if it is compatible with their values. The 

technical feasibility has been assessed at length with prominent 

constitutional lawyers including Professors George Williams and Greg 

Craven during the consultation process. As the Constitution is cumbersome 

to change, these lengthy processes necessarily included anticipating any 

future constraints of the proposed amendments, such as the impact on 

Native Title legislation. 

 

The more visible assessment of a proposal’s survival is its acceptability to 

renowned commentators’ values. Prominent critics against the 

recommendations include Liberal Democrat Senator David Leyonhjelm and 

News Corp Australia columnist Andrew Bolt, who proclaimed that the 

constitutional recognition of Indigenous peoples was “racist” (Gul, 2015; 

Merritt, 2015). The WA Liberal party echoed similar concerns in August 

2015, when they “oppose[d] any move to recognise a single race to the 

exclusion of all others in the body or preamble of the Commonwealth 

constitution [sic].” (Henderson & Borello, 2015). These arguments do not 
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distinguish between race and indigeneity. Despite there being 

constitutionally conservative concerns about the recommended options for 

a statement of recognition and the anti-discrimination clause, most 

commentators, including Leyonhjelm and Bolt agree on the elimination of 

the discriminatory clauses, sections 25 and 51 (xxvi) (Merritt, 2015). 

 

Noel Pearson proposed an alternative, or “mutation” (Kingdon, 2011, p. 124) 

to constitutional recognition in his Quarterly Essay (2014). Pearson 

supported a separate declaration of recognition; an “aspirational statement”. 

This statement, similar to the United States Declaration of Independence, 

could be implemented in addition to any constitutional amendments to 

recognise Indigenous Australians (Collins, 2015). Pearson also suggested 

that Indigenous people should be consulted regarding laws applicable to 

them, through an Indigenous Advisory body (Crowe, 2014). 

 

Pearson’s revised approach attracted criticism, and brought his “self-

proclaimed role” as an Indigenous leader into question (Cromb, 2015). 

Pearson suggested that his separate aspirational statement could only work 

if implemented alongside the removal of the race provisions in the 

Constitution (Collins, 2015). Former Labor Minister Gary Johns called 

Pearson’s Indigenous Advisory Body an “insult” to the sixteen current and 

17 former Indigenous Members of Parliament (Johns, 2015a). Johns also 

suggested that an aspirational statement “could sit in a preamble to the 

Constitution literally and figuratively preceding the Constitution.”, and with 

no legal effect (2015b). Johns also argued that if the race provisions were 

removed from the Constitution, they should not be replaced with other race-

related provisions such as the prohibition of discrimination based on race, 

as “substantive equality before the law is [already] guaranteed” (2015b). 

Johns argued for a conservative, minimalist approach to recognition, in 

order for a majority of voters in the majority of states to vote in favour of it; 

a suggestion also made in a JSC 44 submission (Houghton, 2014) and by 

Professor Frank Brennan (2015). Pearson emphasised that his suggested 

alternative takes into account both liberal and conservative points of view; 

essential in order to carry a referendum. 

 

Page 53 of 70 



There are as many proposals and criticisms as there are entrepreneurs in 

this recognition debate. Although the concept of constitutional recognition is 

gaining general consensus, there is still outspoken opposition to the form of 

constitutional recognition and no clearly favoured recommended proposal 

for recognition. As political reporter Eliza Borello suggests: 

 

The push to recognise Indigenous Australians in the constitution 

(sic) is full of passion, but the diversity of views on how it should 

happen is making it difficult to achieve. (Borello, 2015) 

 

d.  Coupling the streams 

Australia is on the verge of coupling the multiple streams of problem, policy 

and politics in the recognition debate. The problem was made clear, if it was 

not already, in the February 2008 Apology. While the politics stream has 

been turbulent, current PM Turnbull is a “Recognise” supporter. Professor 

Greg Craven argued that Australians are more likely to be convinced of the 

need to change the Constitution by a conservative PM (2014), so the timing 

is right. The only part that remains is to refine a policy alternative that will 

be voted in by a majority of voters in the majority of states. As Kingdon 

posits, a feasible policy proposal “must surface and be pushed when the 

window is open” (2011, p. 172). There have been many proposals floating 

around in the “policy primeval soup”, but none that are understood and 

accepted by both the liberal and conservative public. 

 

In 2010, constitutional law experts George Williams and David Hume wrote 

“People Power: The history and future of the referendum in Australia” 

(2010), which articulates the challenges Australia has had in carrying 

referenda. Williams and Hume proposed a formula for referendum success, 

which could also be used as a method to couple the multiple streams. 

Williams and Hume’s model describes the need to maintain bipartisanship, 

increase public education and ownership of the issue, have a sound and 

sensible proposal, and that the referendum process aligns with 

contemporary political conditions. Williams has subsequently applied this 

Page 54 of 70 



formula to the referendum for constitutional recognition of Indigenous 

peoples (2011). 

 

There has been strong bipartisan support for constitutional recognition since 

the Apology. This has been evident in both parties’ election campaigns at 

each federal election since 2007, and the establishment of the JSC 43 and 

44. There is a growing political consensus on the concept of constitutional 

recognition of Indigenous people, but still no clarity on the form in which it 

should take. In order to couple the problem and politics streams with the 

currently lagging policy stream, Williams and Hume’s (2010) model offers a 

practical way to plan the last leg of the recognition journey to a successful 

referendum.  

 

The Expert Panel’s public consultation showed there was very strong public 

support to recognise Indigenous peoples and their cultures, languages and 

heritages in the Constitution (2012, pp. 66-8). JSC 44 Chair Ken Wyatt 

indicated that the feedback from the public hearings strongly suggested a 

referendum “no later than the 2016 federal election” (ABC News online, 

2014). However, both Opposition Leader Bill Shorten and former PM Abbott 

agreed that it should be carefully considered, rather than rushed to a 

symbolic timeframe (ABC News online, 2014; Grattan, 2014). 

 

In order to increase the chance of success in a referendum, it is vital to have 

a clear proposal that will be understood by the voting majority (Vowles, 

2015). Using Kingdon’s MSA lens, the policy needs to be technically 

feasible and align with the majority’s values. However, as discussed in the 

previous section there is still no consensus on a proposal. Former PM 

Abbott had committed to referendum in May 2017: the 50th anniversary of 

the 1967 referendum, yet could not commit to a solid timeframe because 

the current proposals were not adequate (Anderson, 2014; Grattan, 2014). 

In September 2014, Paul Kelly argued that “The challenge… is to find a 

constitutional referendum that has meaning, offers Indigenous peoples a 

better place in the nation, but is acceptable to the entire nation.” (Kelly, 

2014). To this end, constitutional conservatives Greg Craven and Nicolas 

Rothwell agreed that constitutional change needs to take a conservative, 
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minimalist approach if it is going to be successful (Craven, 2014; Rothwell, 

2014). This sentiment was recently echoed by WA Premier Hon. Colin 

Barnett (2015) and the Community Development Committee in Tasmania: 

"A concise and carefully worded amendment would be more likely to be 

embraced by the community than a more expansionary amendment." 

(NITV, 2015b). 

 

Along with bipartisan and public support, and a clear, technically feasible 

proposal that aligns with the majority’s values, the referendum process 

needs to be modern, and needs to engage with the public using 

contemporary communication practices. As well as traditional methods, 

Williams and Hume (2010, p. 252) recommended engagement through a 

wider range of media, including social media and infographics. Social media 

had an increased role in the 2013 election campaigns, proving useful to 

engage with a broader cross-section of the voting public (Holmes, 2014). 

Social media reaches the wider Australian community and allows for a 

“genuine opportunity to be engaged in the process of constitutional reform” 

(Williams & Hume, 2010, p. 252). 

 

Within this policy window there has been four distinct processes of 

garnering public support, and refining a proposal. The Expert Panel, with 

prominent Indigenous and non-Indigenous members, was formed to explore 

policy options and ascertain the level of public support for recognition. The 

grassroots “Recognise” movement has made its way around the country 

and directly engaged with over 200 communities so far, to encourage public 

support for recognition (Recognise, 2015b). The Joint Select Committees, 

also with both Indigenous and non-Indigenous members, were formed to 

recommend options to Government. Finally, a Referendum Council 

comprised of prominent Indigenous and non-Indigenous leaders has just 

been formed to oversee the consultation process to finalise the wording of 

the referendum question and proposed amendments (Henderson, 2015e; 

Recognise, 2015b). 

 

According to Kingdon, a policy window needs a policy entrepreneur to push 

their proposal through – a knowledgeable, well-connected, persistent 
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leader, that is skilled in political negotiation (2011, p. 179). This Referendum 

Council, co-chaired by Expert Panel co-chairs Patrick Dodson and Mark 

Leibler, and with Expert Panel Members Professor Megan Davis, Noel 

Pearson and Mick Gooda, and many high profile Indigenous and non-

Indigenous leaders is a committee of policy entrepreneurs with enough 

expertise and influence to devise a sound proposal and push it onto the 

agenda. If this Referendum Council of policy entrepreneurs follows Williams 

and Hume’s model, they will be able to couple the policy stream with the 

problem and politics streams, and lead the way to a successful referendum 

to recognise Indigenous Australians in the constitution, in a manner that 

befits the nation. 
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Conclusion 

Through the MSA lens, this thesis has shown that Australia has not formally 

recognised its Indigenous peoples as the pre-existing culture before British 

settlement because it has not yet taken advantage of an open policy 

window. The identification of the problem with a feasible policy proposal has 

not been available at a politically appropriate time. There have been many 

policy entrepreneurs advocating and negotiating for the issue to reach the 

top of the Australian Government agenda, but their combined efforts have 

not been fruitful to date. 

 

Chapter One explained Kingdon’s multiple independent streams of 

problems occurring, policy alternatives being developed and political 

situations taking place over a long period of time. This chapter also 

discussed the MSA’s application across a broad range of policy areas and 

jurisdictions since its inception in 1984. Despite the MSA’s conceptual level, 

it is a practical model that incorporates the reality of politics. 

 

The MSA has been a useful model to apply to the complex political journey 

towards Indigenous recognition. The model allows for the independent 

development of the discovery of the problem, the development of policies 

and the political context. The problem of dispossession was not recognised 

by British settlers until the British political and legal system had already been 

enshrined. Despite some early attempts at recognising Indigenous land 

custodianship (through the 1835 Batman Treaty), the political momentum 

and national mood had flowed too far in favour of British rule. 

 

There have been various policy alternatives developed over time to 

acknowledge the incorrect assumption that Australia was not settled prior to 

British arrival, notably a treaty, or formal recognition in the Constitution. 

There have also been several periods of political tension for many reasons, 

distracting Government from the issue. The MSA enables a broad reflection 

on the phases of Indigenous affairs policy since British settlement and the 

opportunities that exist in the current policy window. 
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Recognition in the Australian Constitution has not occurred yet, but there 

has been considerable activity in the multiple streams in the last hundred 

years, as discussed in the second chapter. Since Indigenous men were 

allowed to enlist in World War Two, there has been a general trend towards 

recognition. Indigenous people have been granted citizenship, voting rights 

and most significantly, the ability to claim title to their traditional lands 

through Native Title. Tasmania is in the final stages of recognising 

Indigenous peoples in their state Constitution. This will complete a process 

the states started from a “spillover window”, following the failed 

Commonwealth constitutional recognition attempt in 1999. Every state has 

recognised Indigenous people as the First Peoples of their states, so the 

last hurdle will be to recognise Indigenous people as the First Australians in 

the Constitution of Australia. 

 

The current policy window opened by the Apology in 2008 offers an 

opportunity for a policy entrepreneur, or group of entrepreneurs to take 

advantage of, as discussed in Chapter Three. Although there has been 

considerable change and tension in federal politics between the 2008 

Apology and the recent appointment of the Referendum Council, 

constitutional recognition has remained a priority for both sides of 

Parliament, and so the momentum for change has remained. 

 

To enable Australia to create another defining moment, and achieve positive 

recognition of Indigenous people, the recently appointed Referendum 

Council need to continue the process that the Expert Panel started and the 

JSCs continued. The Referendum Council need to propose a technically 

feasible proposal that aligns with the values of the double majority7 of the 

population, and anticipates any future political and legal constraints. The 

intended timeframe of May 2017, to coincide with the 50th anniversary of the 

1967 referendum is achievable if the Referendum Council can couple the 

multiple streams. 

  

7 The “double majority” required to carry a referendum: 
- a majority of voters Australia-wide; and 
- a majority of voters in the majority of states. 
(Commonwealth of Australia, 2013, pp. 62-3; Williams & Hume, 2010, pp. 51-2) 
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